MARCH 1907 


MONTHLY 


. ONE YEAR 50¢ ONE NUMBER 5¢ 
a PUBLISHED BY 
THE LAWYERS CO-OPERATIVE PUBLISHING Ca 
ROCH ESTER.WNY. 


NOW READY 
WHARTON ON HOMICIDE 


THIRD EDITION BY 
FRANK H. BOWLBY 


A much needed modern work on the most important branch of 
criminal law. A necessity to every prosecuting attorney, or lawyer 
having any criminal practice, and to every judge before whom capital 
offenses are tried. 

Last edition published in 1872. This is the first exclusive work on 
Homicide published in fifteen years. 


A fine large volume of 1276 pages. Buckram Binding, $7.50, 
delivered. 


ee ie nee 


| 
qT 
j 
7 
1 
1 
1 
| 
| 
] 
) 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
ROCHESTER, N. Y. 


NEW YORK CHICAGO ST. PAUL 
81 Nassau Sr. c 689 505 Lakeside Bidg. Ger. Am. Bk. Bidg. 





The New Third Editio 
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More than two thousand cases decided by the courts since the second edition andj 
more than fifty cases decided by the Supreme Court construing the Bankrupt Act have been 
added to this third edition. Mr. Loveland has practically rewritten the entire text. Mag 
new sections have been added. Many new subjects have been treated, making this editig 
of Loveland on Bankruptcy unquestionably the foremost treatise on the subject ever published 

In addition to the general practice relating to a procedure in Bankruptcy, special 
attention has been given to the following points— 

1. Who may be declared Bankrupts with special reference to Corporations. 

z. What constitutes an Act of Bankruptcy. 

3. The extent of the jurisdiction of a Court of Bankruptcy over property in 
custody of court or officers. 

4. The manner of reclaiming property which passed to the trustee as part of 
Bankrupt. Estate but which is claimed by other persons together with suits of trustees 
recover assets. 

5. What are valid Liens in the hands of a secured creditor and when they may bg 
avoided by the trustee for the benefit of the general creditors. 4 

6. Sales by trustees, appraisals, advertising, form of Deeds, and all matte 
connected with selling the property free from liens or subject to liens. a 

7. Who are entitled to priority of payment in the distribution of an estate includ 
ing the payment of taxes, cost of administering, attorney’s fees, labor claims, etc. 

8. In what case a Discharge may be granted and what is required of creditors 4 
defeat it; the effect of a Discharge and what debts are released by it. ; 

g. The question of how to review a Decision of the Court of Bankruptcy und 
the present Bankrupt Act. Many opinions have been devoted to this subject. It has giv 
courts and counsels great annoyance. 

In this third edition of Loveland on Bankruptcy, Mr. Loveland has fully consid 
the whole subject of the law of procedure in Bankruptcy ; collected all cases and stat 
results reached by judicial decision so clearly as to be a practical Guide in all. cases. 
has clearly distinguished between-cases which are reviewed by Appeal, Writ of Error 
Petition of Review, and the time within which and the things which must be done and @ 
manner of doing them. Loveland on Bankruptcy is the only book on the subject 
referred to by the U. S. Supreme Court. See the case of Bush vs. Elliott, zoz U.4 
page 477 ; Book 50 Lawyers Edition, page 1114, and is more frequently cited by € 
Federal Courts and has unquestionably superseded all other treatises on this subject. 
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Part III with its ‘‘Appellate Jurisdiction over the 
special Federal courts ;"’ Part IV with its “Appellate 
Jurisdiction over State Courts." He passes in Part V 
to a consideration of the ‘*Great Writs, Habeas Corpus, 
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Cask AND CoMMENT by the rival nations to get each for itself 
the greatest possible portion of the water? 
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Sen Laeenes On-eomnaeree Pon0e. indicate the seriousness of the situation 

Rochester, N. Y. that may arise unless the respective gov- 
New YorK, CHICAGO, ernments have power by treaty to define 
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their respective rights in the waters of « 
boundary river. 





Apportioning Waters of International 


River. aint lalla 





A treaty between the United States and Legislative Power to License Saloons. 
Mexico was recently announced by which 
the right of Mexico to the use of a certain| A surprising decision, which, if it were 
proportion of the waters of the Rio Grande | to be followed, would make a new depar- 
tiver for irrigation purposes was recog-| ture in the law and be of extraordinary 
nized. This constitutes a precedent of | importance, is reported in the press de- 
great importance on the question of power | spatches from Indiana, saying that a cir- 
to regulate the use of waters of interna-| cuit judge has recently held that the legis- 
tional rivers by treaty. It has a direct | lature has no right to license the sale of 
bearing on the disputed question as to the | intoxicating liquors, on the ground that re- 
power of the United States government to | tail liquor business has no legal standing, 
regulate the use of the water of Niagara | and that to engage in it is not one of the 
river. Unless the Federal government has | inherent common-law rights of citizenship, 
power to act in such cases in respect to the | since the business is dangerous to public 
uses of the waters of international rivers, | health, public morals, and public safety. 

the situation is very peculiar. In the case| It is a great change from the time when 
of the Rio Grande, for instance, if the Fed- | legislative attempts to prohibit or restrict 
eral government has no power to regulate the business of selling liquors were con- 
the use of the water by treaty with Mexico, | tested stubbornly on the ground that the 
some important questions incidentally | legislature could not constitutionally _re- 
arise. Have the people of either country, | strict the business, to the time when a 
in that event, the right to take water of | judge holds that the business is at common 
the Rio Grande for irrigation? If so, is | law illegal, and that the legislature cannot 
there any limit to their right? Will the | legalize it. However earnest one may 
matter be left to an unregulated scramble be in opposition to traffic of this kind, it 
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seems impossible, however, to uphold the 
doctrine of this Indiana judge. Historical- 
ly, as every person who has any informa- 
tion on the subject must know, the sale of 
intoxicating liquors has always been re- 
garded as lawful under the common law. 
Every Constitution and statute interfering 
with such traffic has presupposed the le 
cality of the business until it was made 


illegal by enactment. All the decisions | 


ave been rendered in all the courts of 


+ 3 
every degree, up to the circuit-court de- 
ion now reported, have proceeded on the 
round of the legality of the business at 
ymon law, and have considered the con- 
itutionality of any statutes on the sub- 
solely with respect to the legislative 

er to interfere with the business, tak- 

r it for granted that the business was 
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ul unless the legislature made it illegal. 
There seems no room for any argument on 
this point, as the facts cannot be disputed. 
While the courts have often held that 
rtain contracts were illegal as a matter 
of public policy, it is an established doc- 
ine that on all debatable questions of 
ublic policy the legislature, if it chooses 
act in the matter, determines the public 
liey for the state. On any such ques- 
ion it would certainly be remarkable to 


‘rmit an appeal from the legislature to 


the courts. lowever fully, therefore, one 
may agree with the sentiment of the Indi- 
ana judge as to the nature of the liquor 
traffic, it does not seem possible that the 
higher courts can adopt the doctrine that 


, and not the legislature, have the pow- 


to determine as to the legality of such 
siness, or that they will repudiate the 


body of judicial decisions on the 


dom -—— 


liust Federal Courts Follow Local De- 

cisions as to Effect of State Statutes 

upon Servant’s Assumption of Risks. 

Several recent decisions in the Federal 
ourts have been rendered on the effect of 
tate statutes imposing duties upon em 
sloyers for the protection of employees, to 
abolish the defense of assumption of risks. 
These decisions are in decided conflict. The 
Federal court in most instances has dis- 
cussed the question as if it were one of 
general law on which it must choose for 


itself the doctrine to be adopted, and has 






not seemed to regard the state decisions 
as to the effect of the local statute con- 
clusive of the question. In Denver & R. 
G. R. Co. v. Norgate, 72 C. C. A. 365, 14] 
Fed. 247; St. Louis Cordage Co. v. Miller, 
63 L.R.A. 551, 61 C. C. A. 477, 126 Fed, 
495; Glenmont Lumber Co. v. Roy, 61 ¢ 
C. A. 506, 126 Fed. 524; and E. S. Higgins 
Carpet Co. v. O’Keefe, 25 C. C. A. 223, 
51 U. S. App. 74, 79 Fed. 903,—it was held 
that the state statutes imposing duties on 
the master did not destroy the defense of 
assumption of risks; while in Chicago.’ 
Coulterville Coal Co. v. Fidelity & C. Co, 
130 Fed. 957, and Narramore vy. Cleveland, 
Cc. C. & St. L. R. Co. 48 L.R.A. 68, 37 ¢ 
C. A. 499, 96 Fed. 298, the contrary con- 
clusion was reached. In the St. Louis 
Cordage Co. Case, which involved the ef- 
fect of a Missouri statute to destroy this 
defense of assumption of risks, the decision 
vas contrary to that of the Missouri courts. 
and the 
Higgins Carpet Co. Case, involving stat- 
utes of Minnesota and New York, respect- 
ively, were in harmony with the decisions 
of the respective state courts, and the Hig- 
gins Carpet Co. Case expressly relied upon 
the New York construing the 
New York statute. The Chicago-Coulter- 
| ville Coal Co. Case, which reached a dif- 
ee conclusion from those just named, 
} 


The Glenmont Lumber Co. Case 


decisions 


involved the effect of an Illinois statute. 
and was in harmony with the decisions of 
Illinois as to the effect of such statutes. 
In the Narramore Case, involving an Ohio 
statute, the court cited an Ohio decision 
on a kindred point. But while in several 
of these eases decisions of the state in 
which the statute in question was passed 
were cited and relied upon, in none of the 


eases does it seem certain that the court 





| 

| 

| regarded itself as bound by those decisions, 
though in some of them that seems some 

| what probable. In most of them the de 

| cisions would be right if the Federal court 
were bound by the local decisions, but this 
is not true in all of them. 


It becomes interesting and important in 


| this class of eases to determine whether, 
on such question, the Federal court is of 
is not bound by the local decisions as to 
the effect of the state statute. Since the 
undisputed and long-established rule in the 
Federal courts is that on matters of the 


mere construction of a state statute the 
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local decisions of the highest court of the | 
state are binding upon the Federal court, | 
the question is whether, in the class of 
eases here considered, the matter is or is 
not 2 question of the construction of the 
statute. It is not easy to see why it must 
not be so considered. The right of the | 
servant to assume the obvious risks being | 
unquestioned in the absence of the statute, | 
the sole question to be determined is wheth- | 
er or not the statute has abrogated the | 
pre-existing rule on this subject. If it is | 
not a matter of construing the statute to| 
determine whether or not the enactment | 
has changed the law on the question, what 
is it? Of course there could be no question 
if the statute had in express terms declared 





that the former rule was abrogated; but 
neither would there be in that case any 
room for construction. Whether a _ stat- 
ute imposing certain duties on an employer 
for the protection of servants, and _ pro- 
viding a punishment for him if he fails to 
comply with the statute, impliedly pro- 
hibits the servant from assuming the risks 
of the master’s disobedience of the law, 
seems clearly to depend upon a construction 
of the, statute. Since the question is im- 
portant, and the Federal courts have not 
clearly declared whether or not they sisal 
necessarily follow the local decisions, it is 
desirable to have this question clearly pre- 
sented and plainly decided in the next Fed- 
eral case in which it may arise. Mean- 
while, it seems difficult to see any basis 
on which a Federal court can deny the con- 
clusiveness of the local decisions as to the | 
effect of the local statute. 


—— »-e_—__ 


Servant’s Liability to Strangers for 
Nonfeasance. 





Nothing seems clearer in reason than the 
proposition that one whose negligence in- 
jures another is not excused from liabil- 
ity because of any contract relation he may 
have with a third person to which the in- | 
jured party is a stranger. The general doc- 


trine of negligence seems legitimately ap- | 
plicable to make the negligent person dit | 
rectly liable to the person injured by his | 
negligence in every instance. The person | 
in fault may be indemnified by a contract 
of insurance; but that does not release him 
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from his direct liability to the person he 
has injured, and there seems to be no rea 
son for holding that any other contract re- 
lation which he may sustain with any third 
person will relieve him from direct liability 
to any person injured by his negligence. 
But there still linger some traces of an 
old doctrine to the effect that, if r 
ligent person was an agent or servant of 
inother, he was not personally liable for 


his own negligence to the person injured 





thereby. Numerous decisions in it 
vears have made that doctrine well-nigh 
ot 


solete. So far as a servant’s liability 
for the negligent doing of an act is con 
cerned, probably no one would now deny 
that he was liable. But in a recent eas 
a powerful effort was made to establis! 
the servant’s nonliability for his neeligence 
in nonaction,—that is, in mere nonfeasance 





It was contended with great emphasis that 


the agent or servant owes no duty to a third 


} 


person to prevent injury from a dangerous 





agency, “unless he mav have set the dan 
gerous agency in motion.” But, to test this. 
suppose that a _ railroad engineer, after 
starting a train, is relieved by another, wh« 
takes charge of the engine while the trai 
is running at full speed. Is the latter am 
the less liable for reckless failure to st: 

he train when he sees a helpless child « 

the track than he would have been if he 
had himself set the train in motion‘ 
The negligence in such ease is not in 
starting the train, but in failure to 
stop it; and it must be immaterial to the 
liability of the engineer who has the re- 


| sponsible charge of the engine whether he 


or someone else started the train. It is 
clear that the negligence by which the child 
is killed is mere nonfeasance,—merely the 
failure to stop the train. Many illustra- 
tions of the same kind could be suggested. 
The driver of a team of horses, or of an 
automobile, who fails to stop it when go- 
ing at a proper speed, but when a confused 
or helpless person is in danger of being 
run over, may have taken control while 
the vehicle was in motion, and be guilty 
of no fault whatever except mere nonaction 
at the critical moment. In such a ease, is 


| his liability any less than if he had start- 


ed the vehicle? The janitor or other cus- 
todian of a building, who has the sole 
charge of it, but who negligently fails to 
cover a coal hole or shut a grating in the 
sidewalk, that has been left open by some 
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unknown or irresponsible person, is guilty 
merely of nonfeasance. A sawyer in a mill, 
who relieves another while the is in 
full operation, is guilty of nothing but non- 
feasance if he negligently fails to stop the 
saw in time to prevent accident to a fellow 
servant, or to other persons in the mill. 
In these and in a multitude of other cases, 
the duty to act in order to stop a danger- 
ous agency at a critical time is no less 
clear because some other person put it in 
motion. The negligence was not in starting 
it, but in the failure to stop it. So, the 
failure of an engineer to give signals of ap- 
proach to a railroad crossing, although mere 
nonfeasance, is one of the instances of neg- 
ligence for which he may be held personally 
liable on account of striking a person at the 
crossing (Chesapeake & O. R. Co. v. Dixon, 
179 U.S. 131, 45 L. ed. 121, 21 Sup. Ct. Rep. 
67). Such illustrations fully justify the 
language of Jaggard on Torts, vol. 1, pp. 
288, 289, where he says: “The thinness and 
uncertainty of the distinction between the 
misfeasance, malfeasance, and nonfeasance 
leaves an exceedingly unstable basis 
which to rest an important principle of lia- 
bility.” One of the latest and best cases 
on the subject is that of Ellis v. Southern 
R. Co. 72 S. C. 465, 2 L.R.A.(N.S.) 378, 52 
S. E. 228, in which the court holds the serv- 
ant personally liable to third persons for 
negligence, whether misfeasance or nonfea- 
sance. 
servants are held liable to fellow servants 
for negligence, and these include negligence 
in failing to act, as well as in acting. These 
obviously illustrate the doctrine of the serv- 
ant’s personal liability as fully as if the in- 
juries were to strangers. 


saw 


on 


There are numerous cases in which 
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“A Grateful Acknowledgment to an 
Honorable Profession.” 


Under the above heading, the Bancroft- 
Whitney Company, of San Francisco, pub- 
lishes a statement so creditable to the law- 
of the United States that it 
pleasure to publish it. 

“On April 18, 1906, the date of the great 
fire, the legal fraternity of this country 
was indebted to us in a sum in excess of 
$200,000. The fire destroyed all of our 
beoks of accounts. 


vers is a 


COMMENT. 


“The lawyers of San Francisco, having 
lost their entire libraries, were absolved 
of their indebtedness to us, amounting to 
about $30,000. This left amount due 
from outside lawyers of from $178,000 to 
$175.000. 

“Having no lists of patrons, we sent a 
circular letter to the lawyers named in 
Martindale’s Legal Directory advising them 
of our loss and asking for information ag 


an 


to their indebtedness to us. The responses 
to this circular were so prompt and so grati- 
fying that we think the legal profession 
should know that of this total indelted- 
ness, Of say $175,000, nearly $150,000 has 
already been reported to us, and we are 
receiving advices every day from parties 
who had not previously answered our cir- 
cular asking about their indebtedness. 

“It is but right to say that some of the 
San Francisco attorneys declined to accept 
the cancelation of their accounts, and have 
paid same. Let it be known to the world 
that the legal profession is made up of 
men of the highest honor.” 


——_+e—___ 


Index to New Notes 


LAWYERS REPORTS ANNOTATED 
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Evidence. 

Admissibility in evidence of copies of 
records of other states :—(I.) Scope 
of note; (II.) the Constitution and 
Federal statutes; (III.) effect of 
statutes on other methods of proof: 
(a) in general; (b) authentication 
under state statutes; (c) authentica- 
tion by common law; (IV.) to what 
courts and records the statutes ap- 
ply: (a) rule as to Federal courts; 
(b) rule as to state records offered in 
Federal courts; (c) rule as to Fed- 
eral records offered in state courts; 
(d) rule as to territorial courts; (e) 
rule as to courts of chancery and pro- 
bate; (f) rule as to inferior courts; 
(g) rule as to records of private docu 
ments; (bh) rule as to records of se- 
ceding states; (i) what may be au- 
thenticated as part of judicial record; 
(V.) construction of statutes; for- 
malities of authentication: (a) certi- 
fication by clerk or keeper of records; 
(b) certification by deputy; (c) certi- 
fication by governor; (d) certification 
by judge: (1) in general; (2) must 
be by “the judge, chief justice, or pre 
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siding magistrate; (3) must be by 
judge of court of the record; (4) 
must state clerk’s attestation to be in 
due form ; (e) certification by one act- 
ing in double capacity of judge and 
clerk; (f) certification where records 
have been transferred; (g) the seal; 
(h) authentication as a whole: (1) 
in general; (2) completeness of copy 
or transcript; (3) authentications 
held sufficient; (VI.) foundation 
necessary for admission of copies of 
records in evidence: (a) as to non- 
judicial records; (b) as to judicial 
records: (1) in general (2) where 
records have been transferred to an- 
other court; (VII.) objections to ad- 
missibility; how lost or waived; 
(VIII.) conclusion 


Homicide. 


Heat of passion which will mitigate or 
reduce the degree of a homicide :— 
(1.) Scope; (II.) effect of passion 
generally; (III.) necessity of; (1V.) 
necessity of provocation as a cause: 
(a) generally; (b) rule where provo- 
cation existed, but was inadequate; 
(V.) malice or intent to kill as affect- 
ing; (VI.) nature and sufficiency of 
the passion: (a) of what it may con- 
sist; (b) whose and against whom; 
(c) sufficiency of; (VII.) conditions 
and circumstances indicating passion 
or malice as the controlling factor: 
(a) generally; (b) existence of pre- 
vious malice or intent to kill; (c) 
threats; (d) seeking or provoking dif- 
ficulty; (e) engaging in duel; (f) 
disproportionate retaliation; (g) use 
of deadly weapon; (h) insanity and 
intoxication; (VIII.) determination 
as to existence and sufficiency; (IX.) 
proof; (X.) conclusion 


Master and servant. 


Civil liability for enticing servant to 
quit :—(1.) The general rule; (II.) 
what constitutes enticement: (a) in 
general; (b) attempt to entice; (c) 
inducing to leave at end of employ- 
ment; (d) enticement before service 
begins; (III.) the remedy; (a) form 
of: (1) in general; (2) injunctions 
(b) time of bringing action; (c) ef- 
fect of prior satisfaction from serv- 
ant; (d) scope of its application: (1) 
in general; (2) what constitutes a 
sufficient contract of employment; 
(e) effect of penal statutes upon; 
(IV.) measure of damages 

Rights of employer and employee with 
respect to things produced by the 
labor of the employee :—(I.) Earn- 
ings of employee: (a) generally; (b) 
proprietary interest of a master in 
the earnings of his apprentice: (1) 
wages; (2) extraordinary gains; (3) 
waiver of tort in actions for enticing 
or harboring apprentice; (c) pro- 
prietary interest of a master in the 


earnings of his hired servant: (1) 
where the servant undertakes extra- 
neous work without his master’s con- 
sent; (2) statutory provisions; (3) 
master’s right to wages earned by 
servant whose services have been 
transferred with the master’s con- 
sent; (4) master’s rights; when for- 
feited by failure to assert them; (5) 
rights of master where the servant 
enlists in the Army or Navy; (d) 
working for another person ; when re- 
garded as a breach of duty on the 
servant's part: (1) duty of servant 
considered with reference to the 
question whether the master was or 
was not prejudiced by the extrane- 
ous work; (2) specific agreements 
defining extent of servant's obliga- 
tions; effect of; (e) rights of parties 
determined with reference to the posi- 
tion of servants as fiduciary agents: 
(1) general rule stated; (2) remedies 
of the master against the servant in 
equity; (3) remedies of the master 
against the servant at law; (4) lia- 
bility of the third person who partici- 
pated in the wrongful transaction; 
(5) breach of duty good cause for 
discharging the servant; (1I.) inven- 
tions of employees: (a) rights of 
employers and employees considered 
without reference to the patent laws; 
(b) rights of employers and employ- 
ees considered with reference to the 
patent laws; generally: (1) em- 
ployee entitled to inventions inde- 
pendently nmrade by him; (2) em- 
ployee subjected to duress; (3) pat- 
ent taken out by employee in vio- 
lation of his fiduciary obligations; 
(4) acquiescence by employee in the 
taking out of a patent by his employ- 
er; (5) assignment of patent rights 
by employee; (6) employer licensed 
by employee to use his inventions; 
(c) engagement of employee for the 
purpose of making improvements in 
specific articles; (d) engagement of 
employee for the purpose of per- 
fecting an original coneeption of the 
employer; (e) employment of work- 
man for the express purpose of 
making inventions for the em- 
ployer's benefit; (f) refusal of em- 
ployee to disclose the results of dis- 
coveries made by him; when deemed 
to be a breach of duty; (III.) literary 
work of employees: (a) rights of an 
employer in respect to the results of 
literary or artistic work performed by 
the employee; generally; (b) rights 
of parties in regard to books; (c) 
dramatic pieces; (d) musical compo- 
sitions; (e) abstracts from official 
records; (f) encyclopedias and peri- 
odicals; (g) notes to new editions of 
books previously copyrighted by the 
employer; (bh) literary work done in 
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connection with official duties; 
rights of parties as affected by 
fiduciary obligations of the 
ployee. 
Records. 


1154 


See EVIDENCE. 
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Among the New Decisions. 


See CARRIERS. 
for creditors. 


Act of God. 

Assignment 
NAME. 

Associations. Members 
unineorporated pilot association which, un- 


See TRADE 


of a voluntary, 
der the state laws, could neither select nor 
discharge its members, nor control or direct 
them in the performance of their duties as 
licensed pilots, whether technically partners 
or not, are held, in Guy v. Donald, Advance 
Sheets, U. S. (1906) 63, not to be liable 
to the owners of piloted vessels for the neg- 
ligence of each other, because, instead of 
taking their fees as iney earn them, such 
fees go into a common fund, and, after de- 
ducting expenses, are distributed to the 
several members according to the number of 
days they respectively were on the active 
list. 

Banks. Upon the insolvency of a bank 
which has been receiving taxes and deliv- 
ering treasury receipts therefor, it is held, 
in Page County v. Rose (Iowa) 5 L.R.A. 
(N.S.) 886, that the county is entitled to 

of for the 
and not turned over, 


a preference out its assets 


amount collected on 


the theory that the bank is a trustee, where | 
there is no authority of law to deposit the | 


and the 
been received 


the bank, 
from the 
cannot be ascertained. 


See also CONSTITUTIONAL Law; LIMITA- 


funds with 


whom funds have 


TION OF ACTIONS. 
Benefit societies. See INSURANCE. 
Bonds. See CONSTITUTIONAL LAw. 
Cancelation of instruments. 
tion of equity to cancel a fraudulent con- 


The jurisdic- 


tract alleged to bind the assets of a cor- 
poration, and which, until canceled, will 
tend to injure its business and impair its 
credit, is sustained in Fred Macey Co. v. 
Macey (Mich.) 5 L.R.A.(N.S.) 1036, al- 
though there is a remedy at law by defense 
to an action to enforce it, or by an action 
to compel the restoration of the funds se- 
cured by means of it. 


taxpayers 


CASE AND COMMENT. 


Fraud in the procurement of a contract 
is held, in Johnson v. Swanke (Wis.) 5 
L.R.A.(N.S.) 1048, not to be of itself gsuf- 
ficient to take the case out of the rule that 
equity will not interfere to procure its 
cancelation if there is an adequate remedy 
at law. 

Carriers. A stipulation in a steamship 
ticket limiting liability for baggage to a 
certain amount, unless the excess value is 
declared and paid for, is held, in Holmes 
v. North German Lloyd Steamship Co, 
(N. Y.) 5 L.R.A.(N.S.) 650, not to apply 
to baggage intended to be taken by the pas- 
senger to the stateroom for use during the 
voyage. 

A street car company which undertakes to 
give a convention of women delegates visit- 
ing the city a free ride over its line by the 
use of control of its 
servants is held, in Indianapolis Traction & 
T. Co. v. Lawson (C, C. App. 7th C.) 5 
L.R.A.(N.S.) 721, to be bound to use at 
least ordinary care, and to be liable for 
injuries resulting from its failure to do so, 

The liability of a railroad company for 
indignities offered by its conductors to a 
who, its fault in 
not having an agent at a terminal point, 
where the passenger is to exhibit an order 


its cars under the 


passenger because of 


for a ticket, attempts to pursue his journey 
upon the order without the ticket, and is 
insulted and threatened with ejection by 
the conductor, is sustained in Cincinnati, 
N. O. & T. P. R. Co. v. Harris (Tenn.) 5 
L.R.A.(N.S.) 779. 

Failure of a railroad company for eleven 
days to forward property delivered to it 
for transportation is held, in Alabama G. 
S. R. Co. v. Quarles & Couturie (Ala.) 5 
L.R.A.(N.S.) 867, to prevent its escaping 
liability in case the property is destroyed 
by act of God, which would not have re- 
sulted had the 
A carrier whose negligent de- 


property been forwarded 
promptly. 
lay in transporting goods committed to him 
for that purpose subjects them to destruc- 
tion by act of God is held, in Green-Wheel- 
er Shoe Co. v. Chicago, R. I. & P. R. Co. 
(Iowa) 5 L.R.A.(N.S.) 882, not to be able 
to escape liability on the theory that such 
result could not have been anticipated. 

It is held, in Patterson v. Old Dominion 
Steamship Co. (N.C.) 5 L.R.A.(N.S.) 1012, 
to be the duty of a steamship company 
running a night boat to supply berths to 
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CASE AND 


unobdjectionable passengers in the order of 
application. 

One who induces the conductor to per- 
mit him to ride for less than the regular 
fare is denied, in Grahn v. International & 
G. N. R. Co. (Tex.) 5 L.R.A.(N.S.) 1025, 
the right to hold the railroad company lia- 
ble for the act of the conductor in com- 
pelling him to leave the train in a reck- 
less and negligent manner. 

See also Hacks; Monopo.ty; MUNICIPAL 
CoRPORATIONS. 

Commerce. An unconstitutional interfer- 
ence with interstate commerce is held, 
in Mississippi Railroad Commission v. Cen- 
tral Illinois R. Co. Advance Sheets, U. 8. 
(1906) 91, to be made by an order of the 
Mississippi railroad commission requiring 
a railway company to stop its interstate 
mail trains at a _ specified county seat, 
where proper and adequate railway pas- 
senger facilities are otherwise afforded to 
that station. 

Constitutional law. The constitutional 
provision against impairment of the obli- 
gation of contracts is held, in Swanson v. 
Ottumwa (Iowa) 5 L.R.A.(N.S.) 860, not 
to prevent municipal bonds from being held 
invalid because of want of power to issue 
them, although at the time they were is-| 
sued the supreme court of the state had 
expressed the opinion that municipalities | 
might issue such bonds. , 

A statute requiring the marking of small | 





packages of butter intended for sale with | 
their weight in figures not less than a/| 


quarter of an inch high is held, in ax | 


parte Dietrich (Cal.) 5 L.R.A.(N.S.) 873, 
to be an unconstitutional interference with 
liberty and property rights, and not a le- 
gitimate exercise of the police power. 
Requiring the responsibility and net 
worth of the individual members of a pri- 
vate banking concern to be equal to an 
amount at least double the amount of the | 
capital paid into the bank is held, in State 
v. Richcreek (Ind.) 5 L.R.A.(N.S.) 874, 
not to violate the constitutional provisions 
against taking property without compensa- 
tion or due process of law, conferring spe- 
cial privileges or immunities, or abridging 
the privileges and immunities of citizens. 
Contract obligations are held, in Offield v. 
New York, N. H. & H. R. Co. Advance 
Sheets, U. S. (1906) 73, not to be impaired 
by proceedings taken under a statute by 
the lessee and the owner of three fourths of 





COMMENT. 141 


the stock of a railroad, to condemn the out- 
standing shares owned by a person who re- 
fused to agree on the terms of purchase. 
The failure of the Kentucky statutes to 
require notice to be given of a special as- 
sessment for back taxes on omitted prop- 
erty, made by the regular assessor under 
statutory authority after the time provided 
by law for the making of the general as- 
sessment, is held, in Security Trust & S. 
V. Co. v. Lexington, Advance Sheets, U. 
S. (1906) 87, not to deprive the taxpayer 
of his property without due process of law, 
where the state court has afforded him full 
opportunity to be heard on the question of 
the validity and amount of the tax, and, on 
such hearing, has reduced the tax. 
Restricting railway mail clerks and others 
whose employment in and about a railroad 
subjects them to greater peril than passen- 
gers in the strict sense to such right of 
action against the railway company for in- 
juries received in the course of their em- 
ployment as a railway employee would have 
under like circumstances is held, in Martin 
v. Pittsburg & L. E. R. Co. Advance Sheets, 
U. S. (1906) 100, not to be a denial of 
the equal protection of the laws, or of equal 


| privileges and immunities. 


State regulation of local freight rates to 
and from the Florida & West Shore Rail- 
way and over the Seaboard Air Line Rail- 
way is held, in Seaboard Air Line Railway 
v. Florida, Advance Sheets, U. S. (1906) 
109, not to deprive the latter road of its 
property without due process of law, even 
if its total receipts from local freight rates 
are insufficient to meet what can properly 
be cast as burden upon that business, where, 
so far as appears, such regulation may have 
no other effect than to make the rates on 
the Florida West Shore Railway the same 
as those obtaining generally in the state. 

A foreign life insurance company doing 
business in Missouri is held, in Northwestern 
Nat. L. Ins. Co. v. Riggs, Advance Sheets, 


| U. S. (1906) 126, not to be deprived of 


its property without due process of law, or 
denied the equal protection of the laws, by 
a state statute which cuts off any defense by 
a life insurance company, domestic or for- 
eign, based upon the false and fraudulent 
statements in the application, unless the 
matter misrepresented, in the judgment of 
the jury, actually contributed to the death 
of the insured. 

A domestic corporation whose principal 
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office and works are outside of the state is 
held, in St. Mary’s F. A. Petroleum Co. v. 
West Virginia, Advance Sheets, U. S. (1906) 
132, not to be deprived of its liberty and 
property without due process of law, or 
denied the equal protection of the laws, by 
a state statute requiring every foreign and 
nonresident domestic corporation to appoint 
the state auditor to accept service of process, 
and exacting an annual fee of $10 for his 
services. 

The exception in favor of those engaged 
in the business of manufacturing or whole- 
sale merchandising, made by a statute en- 
acted to prevent dealing in futures, is held, 
in Gatewood v. North Carolina, Advance 
Sheets, U. S. (1906) 167, not to make the 
act void as a denial of the equal protection 
of the laws. 

Excluding foreign corporations from the 
exemption from an inheritance tax in favor 
of property devised for educational or re- 
ligious uses, which is made by the Illinois 
statutes, is held, in Board of Education v. 
Illinois, Advance Sheets, U. S. (1906) 171, 
not to abridge privileges or immunities, or 
to deny the equal protection of the laws. 

See also WILLS. 

Contempt. Participation in the murder of 
a prisoner under sentence of death in a state 
court, with intent to prevent the delay at- 
tendant upon an appeal to the Federal Su- 
preme Court from an order of the circuit 
court denying relief by habeas corpus, and 
to prevent the hearing of such appeal, is 
held, in United States v. Shipp, Advance 
Sheets, U. S. (1906) 165, to be a contempt 
of the Supreme Court, where such murder 
was committed after the appeal had been al- 
lowed, and that court had ordered that “all 
proceedings against the appellant be stayed, 
and the custody of said appellant be retained 
pending this appeal.” 

A statement in a petition for rehearing 
that a certain ruling of the court which 
has been concurred in by several courts of 
last resort, including that of the United 
States, is all wrong, and written by poli- 
ticians and for politics, is held, in Re Chartz 
(Nev.) 5 L.R.A.(N.S.) 916, to render the one 
making it guilty of contempt of court. 

Contracts. The right of equity to set 
aside a contract when it plainly appears 
that one party overreached the other and 
gained an unjust and undeserved advan- 
tage, which it would be inequitable and un- 
righteous to permit him to enforce, is sus- 


tained in Stone v. Moody (Wash.) 5 L.R.A. 
(N.S.) 799, although the victim owes-his 
predicament largely to his own stupidity 
and carelessness. 

A contract that one party is to be the 
managing agent of a drug store owned by 
another, which may be terminated at any 
time by either party, in which it is agreed 
that, instead of a salary, the agent’s com- 
pensation shall depend upon the extent 
and success of the business, is held, in 
Campbell v. Faxon (Kan.) 5 L.R.A.(N.S,) 
1002, to create a personal relation, which 
is dissolved by the death of one of the par- 
ties, and which is without binding effect 
upon the administrator of his estate. 

The loss caused by the destruction by 
storm of a building partly finished is held, 
in Milske v. Steiner Mantel Co. (Md.) 5 
L.R.A.(N.S.) 1105, to fall upon the one 
who has undertaken to complete and de- 
liver it to the owner for a stipulated price. 

A contract under seal, giving an option 
to purchase shares of stock within a speci- 
fied time, is held, in Watkins v. Robert- 
son (Va.) 5 L.R.A.(N.S.) 1194, to be, prior 
to that time, irrevocable by the grantor. 

An offer by the owner of a patented pave- 
ment to permit any one to lay it for a 
certain price per yard, which is a large 
percentage of the total cost, and for which 
it agrees to supply and prepare a large 
part in value of the material to be used, is 
held, in Allen v. Milwaukee ( Wis.) 5 L.R.A. 
(N.S.) 680, not to comply with the re- 
quirements of a statute authorizing a mu- 
nicipal corporation to use a patented ar- 
ticle in street paving by acquiring a right 
to operate under the patent for a royalty, 
and then let the actual work to the lowest 
bidder. 

See also CoNSTITUTIONAL Law; Monop- 
OLIES. 

Corporations. See RECEIVERS. 

Criminal law. Conditions attached to 8 
parole or pardon by the board of pardons, 
that are to extend beyond, or be performed 
after, the expiration of the term for which 
the prisoner was sentenced, are held, in Ex 
parte Prout (Idaho) 5 L.R.A.(N.S.) 1064, 
to be illegal, and not enforceable after the 
expiration of the term for which the pris- 
oner was sentenced. 

Damages. The value of structures placed 
on land of an individual by a municipal 
corporation against his command and with 
cut statutory authority, in the construc 
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tion of public improvements, prior to the 
institution of proceedings to condemn the 
right under the power of eminent domain, 
are held, in St. Johnsville v. Smith (N.Y.) 
5 L.R.A.(N.S.) 922, to be properly taken 
into consideration in fixing the amount to 
be paid for the land taken. 

Drains and sewers. See MuNIcIPAL Cor- 
PORATIONS. 

Easement. Laying a single pipe of a cer- 
tain size under a grant of a right to lay 
water pipes or mains to convey a water 
supply is held, in Winslow v. Vallejo (Cal.) 
5 L.R.A.(N.S.) 851, to fix the right of 
the grantee; and his right subsequently to 
lay additional ones is denied, unless a 
right in excess of the one actually used was 
clearly given by the grant when viewed in 
the light of all the conditions existing when 
it was executed. 

Eminent domain. The withdrawal of 
subterranean waiter from under a_ public 
street in such a mauner as to cause the 
carrying away and subsidence of abutting 
land is held, in Farnandis v. Great North- 
ern R. Co. (Wash.) 5 L.R.A.(N.S.) 1086, 
to render the municipality or its licensees 
liable for such subsidence, under a Consti- 
tution requiring compensation for property 
damaged for public use. 

The construction and operation of a tele- 
graph and telephone line upon a rural 
highway is held, in Cosgriff v. Tri-State 
Teleph. & Teleg. Co. (N. D.) 5 L.R.A. 
(N.S.) 1142, not to be a highway use, with- 
in the purpose of the original dedication, 
but to constitute an additional servitude 
upon the fee of the abutting owner, for 
which he is entitled to compensation. 

See also DAMAGES. 

Equity. See CANCELLATION oF INSTRU- 
MENTS; CONTRACTS. 

Evidence. Copies of the record of deeds 
and other similar private writings, made 
in a sister state, are held, in Wilcox v. 
Bergman (Minn.) 5 L.R.A.(N.S.) 938, to 
be admissible in evidence in the courts of 
the state, under the provisions of U. S. 
Rev. Stat. § 906, when properly certified 
and authenticated. 

Executors and administrators. See Con- 
TRACTS; GARNISHMENT. 

Extradition. A person held in actual cus- 
tody by a state, for trial in one of its 
courts under an indictment for a crime 
against its laws, is denied, in Pettibone v. 
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Nichols, Advance Sheets, U. S. (1906) 111, 
the right to be released on habeas corpus by 
a Federal circuit court although the methods 
by which his personal presence in the state 
was secured may have violated the provi- 
sions of the United States Constitution or 
statutes relating to extradition proceedings. 

The belief of the accused when leaving tle 
demanding state that he had not committed 
any crime against the laws of that state is 
held, in Appleyard v. Com. Advance Sheets, 
UL. S. (1906) 122, not to prevent his being 
a fugitive from justice, within the meaning 
of the United States Constitution and stat- 
utes relating to extradition proceedings. 

Factors. An agreement by which goods 
are consigned for sale to persons who are 
to make advances on the consignment and 
hold the goods as collateral against the ad- 
vances is held, in Re Joseph P. Murphy Co. 
(Pa.) 5 L.R.A.(N.S.) 1147, not to render 
the consignor a debtor for the amount of 
the advances before sale of the goods, but 
only for the balance unpaid from the pro- 
ceeds of the sale. 

Food. See CoNSTITUTIONAL Law. 

Fraud. Public policy is held, in Hobbs v. 
Boatright (Mo.) 5 L.R.A.(N.S.) 906, to 
require the granting of relief to one de- 
frauded into betting on a fictitious race by 
a gang of men who have made a practice 
of thus defrauding persons, although plain- 
tiff has been led into the trap by promises 
of a share in the profits, and has intended, 
in the particular instance, to assist in de- 
frauding some other person. 

See also CANCELATION OF INSTRUMENTS. 

Garnishment. That an administrator may 
be made garnishee for the amount owing 
him for fees, in a proceeding to collect a 
debt against him individually, is held, in 
Sanders v. Herndon (Ky.) 5 L.R.A.(N.S.) 
1072. 

Guardian and ward. See SuBrocaTion. 

Hacks. Proprietors of hacks and cabs, 
carrying passengers for hire, are held, in 
Lewark v. Parkinson (Kan.) 5 L.R.A. 
(N.S.) 1069, to be liable for all injuries 
caused by their failure to provide suitable 
vehicles, safe horses and harness, and a 
competent, careful driver. 

Health. Members of a board of health 
are held, in Barry v. Smith (Mass.) 5 
L.R.A.(N.S.) 1028, not to be personally 
liable for a mistaken or negligent exer- 
cise of the power to locate a contagious 
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disease hospital within a city, although 
they are held to be liable for personal mis- 
feasance in so conducting the hospital that 
it becomes a nuisance. 

Highways. 
AXES. 
Homicide. The 
will reduce what would otherwise be 
der to the third 
gree is held, in Johnson v. State ‘Wis.) 5 
L.R.A.(N.S.) 809, to mental dis- 


turbance, caused by a reasonable and ade- 


See Eminent DOoMAIN; 
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heat of passion which | 
mur- 
manslaughter in de- 


be such 
quate provocation, as would ordinarily so 
evercome and dominate, or suspend the ex- 
ercise of, the judgment of an ordinary man 
as to render his mind for the time being 
deaf to the voice of reason, to make him 
incapable of forming and executing that 
distinct to take life 
tial to murder in the first degree, and to 
cause him uncontrollably to act from the 
impelling force of 
rather than 


intent human essen- 


the disturbing 
real 


cause, 
of 
heart or cruelty and recklessness of dispo- 
sition. 

That 
one who, having been arrested upon a war- 


from any wickedness 


an officer attempting to rearrest 


rant for a misdemeanor, has escaped from 
custody, dangerously menaces his life, is 
held, in State v. Durham (N. C.) 5 L.R.A. 
(N.S.) 1016, not to authorize him to kill 
the officer in self defense. 

Hospitals. See HEALTH. 

Infants. See RAILRoADs. 

Insurance. A provision in an insurance 
policy that it shall be void if the insurer 
has other policies in force on the same life, 
unless consent to the additional 
indorsed thereon, is held, in Monahan 
v. Mutual L. Ins. Co. (Md.) 5 L.R.A.(N.S.) 


759, to be waived by a receipt of premiums 


insurance 


Is 


on the new policy the beneficiary in which 
the al- 
though, reason of faulty bookkeeping, 
the of the insurer 
fact called to the breach of condition. 


is ignorant of former insurance, 
by 
attention was not in 

A provision in an insurance policy ex- 
empting the insurer from liability for death 
resulting from poison or infection is held, 
in Cary v. Preferred Acci. Ins. Co. ( Wis.) 
5 L.R.A.(N.S.) 


accidental 


926, not to apply where 


an abrasion of the skin is fol- 


lowed by bacterial infection, blood poison- 
ing, and death, since the infection is held 
not to be the proximate cause of the death. 


A provision in a health-insurance policy 
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for indemnity for blood poisoning is held, 
in Jones v. Pennsylvania Casualty (Co, 
(N. C.) 5 L.R.A.(N.S.) not to be de- 
stroyed by the condition that the policy 
shall not apply to any 


932, 

disease resulting 
from an injury or another disease. An 
injury to a physician by the breaking of a 
bottle from which he is attempting to se- 
cure medicine for a patient is held, in Cen- 
tral Acci. Ins. Co. v. Rembe (Ill.) 5 L.R.A, 
(N.S.) 933, to be within the terms of 4 
clause of an accident-insurance policy mak- 
ing the insurer liable for septie wounds 
caused by accident while performing an op- 
eration pertaining to the business of the 
insured. 

A statute providing for extended insur- 
ance, to be secured by application of the 
net value of the policy, or for a paid-up 
policy upon forfeiture of policies of insur- 
ance by nonpayment of premiums, is held, 
in Westerman v. Supreme Lodge, K. of 
P. (Mo.) 5 L.R.A.(N.S.) 1114, to have no 
application to certificates issued by mu- 
tual benefit societies which operate on the 
monthly assessment plan, and the amount 
of whose assessments are not unalterably 
fixed by contract, or the liability incurred 
definitely fixed and unchangeable. 

See also RECEIVERS. 

Labor organizations. Interference by a 
combination of persons to obtain the dis- 
charge of a workman because he refuses to 
comply with their wishes and join a union 
for their advantage is held, in Berry v. 
Donovan (Mass.) 5 L.R.A.(N.S.) 899, not 
to be justifiable as a part of the competi- 
tion of workmen with one another. 

The fact that a labor union recommended 
a certain member for an office, the appoint: 
ment to which rests with a board of publie 
officers, the members of which in turn are 
appointed by the mayor and council of the 
city, is held, in Schneider v. Local Union 
No. 60 (La.) 5 L.R.A.(N.S.) 891, to im 
pose no obligation upon other members of 
the union, upon their subsequently becom- 
ing members of such board, to vote for the 
candidate recommended by their union; and 
their failure to vote for such candidate 
is held to afford no_ sufficient  rea- 
son why their union should fine and sus 
pend or boycott them, and they are held to 
be entitled to relief by injunction, and by 
judgment remitting the fine imposed, rein- 
stating them in the union, and condemn- 
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ing the union, and its officers and mem- 
bers who participated in its actions, in 
damages, actual and exemplary. 

See also PICKETING. 

Laches. See LimITATION oF ACTIONS. 

Landiord and tenant. The right of lessors 
to recover rent after re-entry is denied in 
International Trust Co. v. 
Sheets, U. S. 


effort has been made to relet the premises, 


Weeks, Advance 
(1906) 69, unless a reasonable 


where the lease provides that after re-entry | 


for breach of any covenant the lessors “may, 
at their discretion, relet the premises at the 
risk of the lessee, who shall remain, for 
the residue of the said term, responsible 
for the rent herein reserved, and shall be 
eredited with such amounts only as shall 
be by the lessors actually realized.” 

The lessor of a room in a building is 
held, in Wade v. Herndl (Wis.) 5 L.R.A. 
(N.S.) 855, to be liable to the lessee for 
injury to his property from vibration 
caused by the usual and necessary method 
of conducting an automobile business, for 
which he subsequently leased other portions 
of the building. 

Lateral support. See EMINENT DomaAtrn. 

Libel. Under a statute making it a misde- 
meanor for a school director to be directly or 
indirectly interested pecuniarily in the erec- 
tion, warming, or ventilating of school- 
houses, it is held, in Woolley v. Plaindealer 
Pub. Co. (Or.) 5 L.R.A.(N.S.) 498, to be 
libelous per se to charge that a certain per- 
son who is a director lets contracts for 
school purposes and furnishes supplies, ac- 
cepting and rejecting work at pleasure, thus 
compelling contractors to submit to high 
prices for inferior wares, or invite a rejec- 
tion of their work; and that he directed 
the placing of a certain ventilating system 
in the school building, whereby he had an 
opportunity to sell 
big profit. 

Limitation of actions. An action for 
damages for failure to pay a check is held, 
in Smith’s Cash Store v. First Nat. Bank 
Cal.) 5 L.R.A.({N.S.) 870, to be within a 
statute barring in two years an action upon 
4 contract obligation or liability not found- 
ed upon a written instrument, and not to be 
within the provision relating to actions in- 
volving trust relations. 

A residuary 


a gasolene engine at a 


legatee who, with knowl- 


edge that the estate is settled as insolvent, 
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| payment of interest on her legacy are not 
| carried out, delays for a period of thir- 
teen years to make inquiry as to the true 
condition of affairs, although frequent- 
ly meeting the executor, and who by slight 
effort might ascertain that he, after his 
discharge, secured title to the real estate of 
the deceased, which by his own efforts he 
has made valuable, is held, in Williams v. 
| Woodruff (Colo.) 5 L.R.A.(N.S.) 986, to 
| be barred by laches from maintaining an 
action to hold him liable as a trustee, al- 


| though her share of the estate was not to 
be turned over to her absolutely until ten 
years after the death of the decedent, and 
she resides in a distant state. 

Master and servant. 
future 





That the term of 
specified salary the 
becomes the 


service at 
promise of which 
eration for the 


rary 


consid- 
performance of tempo- 
much less than their 
real value is indefinite is held, in Davidson 
v. Laughlin (Cal.) 5 L.R.A. (N.S.) 579, 
not to alter the rule that refusal by the 
employer to comply with his contract will 
entitle the employee to treat the entire con- 
tract as rescinded, and recover the value of 
the services actually performed. 

A corporation engaged in the manufac- 
ture and sale of farm machinery, which 
furnishes its agent an automobile to facil- 
itate his performance of the duties of the 
agency, is held, in Slater v. Advance Thresh- 
er Co. (Minn.) 5 L.R.A.(N.S.) 598, not to 
be liable to one whose horses became fright- 


services at 


ened by the negligent manner in which the 
agent operated the automobile, where at the 
time the latter was on a purely personal mis- 
sion, wholly disconnected from the business 
of the corporation. 

See also LABorR ORGANIZATIONS. 

Monopolies. A contract between a rail- 
road and express company giving the lat- 
ter exclusive facilities for doing express 
business over the former’s line is held, in 
Staite v. Missouri, K. & T. R. Co. (Tex.) 
5 L.R.A.(N.S.) 783, to be within the prohi- 
bition of a statute forbidding trusts, which 
are defined to be combinations to create re- 


strictions in the free pursuit of any busi 
ness authorized by law, where the stat- 
ute gives express companies equal rights 
upon the railways. 
Municipal corporations. 
municipal 


The liability of 


corporation for changing the 


and that the provisions of the will as to| course of drainage of surface water, so as 
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to injure private property, is sustained in 
Roe v. Howard County (Neb.) 5 L.R.A. 
(N.S.) 831. 

See also CONSTITUTIONAL LAw. 

Nuisance. See HEALTH. 

Options. See ConTRACTS. 

Patents. The regulation of the sale of 
patent rights, made by Kansas laws, which 
compels one selling a patent right in any 
county in the state to file with the clerk 
of such county an authenticated copy of the 
letters patent, together with an affidavit of 
the genuineness of the letters patent and 
as to other matters; and provides that any 
written obligation given for the purchase 
price of a patent right shall contain the 
words, “given for a patent right,”—is held, 
in Allen v. Riley, Advance Sheets, U. S. 
(1906) 95, not to violate the United States 
Constitution, granting to Congress the right 
to secure to inventors the exclusive right to 
their discovery, nor the United States stat- 
utes, authorizing written assignments of 
patents, or interests therein, which shall be 
void as against subsequent purchasers, un- 
less recorded in the Patent Oflice. 

Picketing. The right of striking em- 
ployees to picket their former places of 
employment to prevent strike 
from taking their places is sustained in Ev- 


breakers 


erett Waddey Co. v. Richmond Typograph- 
ical Union No. 90 (Va.) 5 L.R.A.(N.S.) 
792, so long as they do not resort to in- 
timidation or obstruct public thorough- 
fares. 

Railroads. A boy who finds a street 
crossing blocked by a railroad train is held, 
in Hasting v. Southern R. Co. (C. C. A. 
4th C.) 5 L.R.A.( N.S.) 775, to become a 
trespasser in entering upon the railroad 
property for the purpose of getting around 
the train; and the company is held not to 
be liable for his death by the violent pro- 
pulsion of cars against one which he has 
mounted for the purpose of crossing, un- 
less it is guilty of wantonness or wilful- 
ness. 

Receivers. The right to appoint a re- 
ceiver at the instance of a domestic cred- 
itor of a foreign mutual insurance com- 
pany, where the only assets in the state 
are the obligations of policy holders, which 
by the terms of the contract are merely 
voluntary, and not enforceable by suit, and 
when collected, are impressed with a trust 
in favor of other policy holders, is denied 


in Blackwell v. Mutual Reserve Fund Life 
Asso. (N. C.) 5 L.R.A.(N.S.) 771. 

Records. See EvipENnce. 

Religion. See WILLs. 

Sale. Recovery by a merchant of dam- 
ages for delivery of a consignment of mer- 
chandise of a quality inferior to that con- 
tracted for is held, in Ellison v. Johnson 
(S.C.) 5 L.R.A.(N.S.) 1151, not to be pre. 
vented by the fact that, because of an ad- 
vance in the market price, it is disposed of 
at a profit. 

Seal. See Conrracts. 

Street railways. The imposition upon 
street railway companies of the cost of pay- 
ing and repaving that part of the streets 
occupied by their tracks is held, in Fairhaven 
& W. R. Co. v. New Haven, Advance Sheets, 
U. S. (1906) 74, to be a valid exercise of 
the power reserved by the state to alter or 
amend the charter of a street railway com- 
pany, which required such company to keep 
the street between its tracks and 2 feet on 
each side in good and sufficient repair. 

The driver of a four-horse team attached 
to a loaded van so constructed that from 
the driver’s seat he cannot look behind the 
van is held, in Williamson v. Old Colony 
Street R. Co. (Mass.) 5 L.R.A.(N.S.) 1081, 
to have a right, in attempting to cross 
street car tracks, to act on the supposition 
that a motorman coming from behind will 
give him time to cross the tracks after he 
has started to de so. 

Strikes. See PIcKeTIN«. 

Subrogation. One who advances money 
to pay an encumbrance on a ward’s prop 
erty upon security of a deed of trust ex 
ecuted by the curator with the sanction of 
the probate court, which proves to be with 
out justification in law, is held, in Capen 
v. Garrison (Mo.) 5 L.R.A.(N.S.) 838, not 
to be entitled, in case the old encumbrance 
is canceled from the record, to be subro 
gated to the benefit of it. 

Taxes. Requiring labor for the working 
of highways is held, in State v. Wheeler (N. 
C.) 5 L.R.A.(N.S.) 1139, not to be tax- 
tion. 

Telegraphs. One who undertakes a jour 
ney ..cause of a telegram erroneously de 
livered to him, announcing sickness, is held, 
in Bowyer v. Western U. Teleg. Co. (Iowa) 
5 L.R.A.(N.S.) 984, to have no right 
hold the telegraph company liable for the 
expense thereof when the sick person prove 
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New Books. 


to be a stranger to him, where the name 
of the addressee of the telegram, although 
similar to, was not identical with, his, and 
he did not believe he had a relative such 
as the one stated in the telegram at the 
place from which it was sent. 
Trade name. A sale by a publisher’s as- 
signee for creditors of plates, publishing 
rights, books in process, and books manu- 
factured, if made for the best interests of 
creditors, is held, in Lothrop Pub. Co. v. 
Lothrop L. & S. Co. (Mass.) 5 L.R.A. 
(N.S.) 1077, to include the right to use 
the publisher’s name in using and making 
available books in process of manufacture 
and the plates for printing others. 
Trespassers. See RAILROADS. 
Waters. See MUNICIPAL CoRPORATIONS. 
Wills. A condition attached to a be- 
quest, requiring the to at- 
tend a certain church, is held, in Re Paul- 
son’s Will (Wis.) 5 L.R.A.(N.S.) 804, not 
to be invalidated by a constitutional pro- 
vision giving everyone the right to worship 
God according to the dictates of his own 
conscience, and providing that he shall not 
be compelled to attend any place of wor- 
ship against his consent. 


beneficiary 


Marriage and birth of issue are held, in 
Durfee v. Risch (Mich.) 5 L.R.A.(N.S.) 
1084, to revoke a woman’s will, under a 
statute requiring certain formalities for the 
revocation of wills, but providing that it 
shall not prevent the revocation implied 
by law from subsequent changes in the con- 
diuons or circumstances of testator, not- 
withstanding a married woman, by stat- 
ute, may make a will so that marriage 
alone will not work a revocation, and that 
the legislature has abrogated the rule re- 
voking a man’s will by marriage and birth 
of children. 

Witnesses. Upon garnishment disclo- 
sure proceedings against the executor of an 
estate, the judgment debtor is held, in Pitzl 
v. Winter (Minn.) 5 L.R.A.(N.S.) 1009, 
to be a party interested, and to be prohib- 
ited from testifying on behalf of the ex- 
ecutor for the benefit of the estate concern- 
ing conversations had by the judgment debt- 
or with the testator as to the application 
of the devise to extinguish a debt due the 


estate in case of the testator’s decease prior 
to its payment. 
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Tbe Humorous Side. 


NAME REsToRED.—The following is sent us 
a Kentucky correspondent who declares 
that, except for the proper names, it is a 
literal copy of the recorded judgment in a| 
divorce case. 


he 


P—— Cireuit Court. 


“David T——— 
vs. : Judgment. 
“Rachel T——— 
“This cause having been submitted and 
same coming on for trial and the court being | 
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sufficiently advised from the pleadings and 
proof adjudges that the bonds of matrimony 
heretofore existing between the plaintiff and 
defendant are and the same is hereby dis- 
solved and the plfft is divorced from the de- 
fendant and this cause is stricken from the 
docket, that the plfft. is fully restored to his 
former (maiden) name and habits.” 


SQUARING THE CIRCLE.—A correspondent 
sends us a copy of a statute which he says 


| was enacted in Mississippi incorporating a 


town and declaring “that the corporate 
limits of said town shall be as follows: Be- 
ginning at the quarter stake in front of 
Caleb Hannah’s residence and running 600 
yards every direction, making said corporate 
limits 1,200 yards square.” The correspond 
ent says this repeals the mathematical 
proposition that you cannot square a circle. 


ASHAMED OF THE Famity.—A petition 
was recently filed in a Tennessee court by 
a man named Damm praying that he be 


latlowed to change his name to that of 


|Hamm. The petitioner, who is a native of 


Denmark, set forth in his petition to the 
court that his name had caused him consid 
erable annoyance on more than one thousand 
oceasions. His feelings had been particu- 
larly hurt since the souvenir post card, 
Whole Damm 


Family,” had been placed on the market. 





bearing portraits of 


The court granted the prayer of the peti- 





tioner, and his name was changed to Hamm. 

A 444-Year Lawsuir.—In the two vil 
lages of Luceran and Lancoque, in tue 
Alpes-Maritimes, France, June 10 was kept 
as a public holiday to celebrate the end oi 
a great lawsuit which had kept the two 
villages divided since November 14, i462. 
The question of dispute was the possession 
of a piece of land at Lova, which each vil 
lage claimed. A few days ago the court at 
Nice definitely settled the matter by divid- 
ing the land equally between the villages. 

The total cost of this lawsuit during 


| the 444 years amounts to £30,000, while the 


value of the land in dispute was about 


| £400. The law papers which had aceumu- 
| lated were docketed in 1,856 parcels, which 


weighed 16 tons, and were stored in a large 
disused church.—Boston Law Journal and 
Financial Chronicle. 
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jee | OF THE INTERSTATE COMMERCE ACTS 
)05)s By Charles S. Hamlin, Esq., of the Boston Bar 

v H This new book contains the text of the important laws relating 
and to railroads, shippers, etc., as officially printed by the Interstate Commerce 
ry, a Commission, including the original Interstate Commerce Act of 1887 and 


amendments, and the Act of June 29, 1906; it also includes the Sherman 
Anti Trust Act, the Act of June 11, 1906, relating to the liability of rail- 
toads to their employees, the unrepealed clauses of the Wilson Tariff Act 
telating to trusts in the import trade, the Arbitration Act of 1898, the Acts 
as to testimony and immunity of witnesses, and others. 

To these are added a consolidated index of the principal words and phrases 
ted in the above Acts, a concise digest of the laws and citations of all uses 
of the same words and phrases in the different Acts. 

As these Acts have been held by the Courts to be of kindred nature a 
comparison of different uses of the same word or phrase will be most valuable 
athe interpretation of these statutes. 

Changes in earlier laws are indicated on the margin of the text. 

All references in the digest are to sections, pages, and lines, all lines in 


the text of the Acts being numbered. 8vo. BUCKRAM, $3.50 NET, DELIVERED. 


LITTLE, BROWN & COMPANY, Publishers 
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Are law books “tools” 


Are bicycles?—horses?—lamps?—pianos? 
—pool tables?—rifles?—signs?—typewrit- 
ers’—a watch and chain? 


These, and many other similar questions, have 
come before the courts for answer. It is a matter 
for definition. 


: 
' 
: For a collection of the judicial and statutory 
definitions, see ‘‘ WORDS AND PHRASES,” under 
**Tools,” 
‘‘Common Tools of Trade,” 
‘*Farming Tools and Utensils,” 
‘*Mechanical Tools,” 
; **Necessary Tools,” 
‘*Track Tools,” 
‘*Working Tools.” 
; 
) 
; 
t 
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Would you like to know just why The Lawyers Reports | 
Annotated is what it is, to-day ? 
Just what it is that has made it the most widely circulated set 7 
of Reports in the United States, and in every respect placed it at the 4 
very forefront of American legal publications ? : 

L. R. A. is not a new publication. It was started in 1888 and 
has been issued regularly since that date as a subscription publication. 

It did not at the first have any great success, but had to gain 
slowly in the face of well-es ablished opposition. Ww hy its later and 
present high standing? 

Because the publishers have always recognized the fact that no 
permanent success could be had by advertising, sales force or in any 
other way than by actual merit. 

Every subject note in the L. R. A. is treated as if it were a 
distinct pu blication, or as if by that particular note the reputation of 
the set were to stand or fall. Nothing i is spared to make each a perfect 
treatise on its subject. No note is ever a mere rehash of some 
preceding work or works but represents the most laborious research of 
original cases, making a real monograph,—complete and exhaustive. 

Such a policy made the outcome simply inevitable. The set 
was bound to become what it now is—an invaluable library of 
American Case Law,—always up to date because founded on reports 
of current valuable cases. 

We would like to send you, gratis, a 50 page pamphlet 
«TL. R. A. New Series Up tou Now,” which indexes the Notes in the 
four volumes of L. R. A. New Series published in 1906. This New 
Series gives you an opportunity to start your L. R. A. now at small 
expense. 

Ask for our special proposition. It will interest you. 


The Lawyers Co-op. Pub. Co. | 
ROCHESTER, N. Y. 


NEW YORK CHICAGO ST. PAUL 
81 Nassau Street 505 a Bldg. Nat. Ger. Am. Bank 
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